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460 FULLAM vs. ADAMS. 

A bankrupt law would assuredly work a double benefit, placing 
all upon a mercantile equality, and binding the sections of the 
whole country more firmly together. 

May it be the honor of the next Congress to lay aside minor 
questions, and, meeting on a common ground of mercy to the 
unfortunate and justice to the active business men of the country, 
pass with unanimity " a measure so fraught with beneficence to 
all, and for which they will receive the blessings of thousands." 

J. F. B. 



Supreme Court of Vermont. 

SEWELL FULLAM VS. WARREN ADAMS. 

The defendant retained the plaintiff as his attorney in any litigation that might 
grow out of a conveyance to him by his brother, John Adams, who had failed ; 
and in consideration of such retainer promised the plaintiff verbally to pay him 
one-half of a debt of three or four hundred dollars, due to the plaintiff from said 
John, and also promised to pay the plaintiff for his services, if he performed 
any. 

Held, That defendant's promise to pay the debt of John Adams to the plaintiff 
was a promise within the Statute of Frauds, and not being in writing could not 
be enforced by action. That a verbal promise to pay the debt of another, where 
the original debt still subsists, is never legally binding, except where the pro- 
missoi* has received the funds or property of the debtor for the purpose of being 
so applied, so that an obligation or duty rests upon him, as between himself and 
the debtor, to make such payment, whereby his promise, though in form to pay 
the debt of another, is in fact a promise to perform an obligation or duty of his 
own. 

A retainer of an attorney is a sufficient consideration to support a promise to 
pay such attorney a debt due him from another, if such promise be in writing. 

Sewell Fullam, plaintiff, pro se. 

J. F. Dean £ J. A. Wing, for defendant. 

Poland, C. J. — The defendant retained the plaintiff as his 
attorney, in any litigation that might grow out of a conveyance 
to him of certain property by his brother John Adams (who had 
failed) ; and, in consideration of such retainer, promised the 
plaintiff, verbally, to pay him one-half of a debt of three or four 
hundred dollars, due to the plaintiff from the said John, and also 
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promised to pay the plaintiff" for his services, if he performed any. 
The defendant claims, that his promise is supported by no legal 
consideration, and therefore does not bind him. It has long been 
the practice for members of the bar to receive fees for merely 
being retained by clients, and to charge for such retainers, with- 
out any special contract or promise to pay ; and it has never been 
doubted in this state, to our knowledge, that lawyers were pro- 
perly and legally entitled to make such charges. The amount of 
such charges has of course varied greatly, depending upon the 
amount and importance of the matter in controversy, and the 
professional standing of the counsel. Where, upon such retainer, 
the client expressly promises to pay a certain sum, we think it 
cannot be said to be a promise without consideration, and that 
such consideration must be regarded as sufficient and adequate to 
the extent of the sum he has promised to pay. 

The important question in the case is, whether this promise 
bound the defendant, it not being in writing. It was in terms a 
promise to pay the debt of another, or a portion of the debt of 
another. The liability of John Adams for his debt to the plain- 
tiff still subsisted precisely to the same extent as before. The 
plaintiff insists, that in substance the defendant's promise was to 
pay him a certain sum for his retainer, absolutely, to be deter- 
mined in amount merely, by reference to his debt against John 
Adams ; that if John Adams should himself have paid the plain- 
tiff the full amount of his debt, the plaintiff would still be entitled 
to recover the agreed price for his retainer from the defendant ; 
and, that if the defendant first paid the plaintiff one-half the 
amount of John Adams's debt, such payment would not operate 
to extinguish any part of the debt, as between the plaintiff and 
John Adams, but the plaintiff would still have the right to collect 
his whole debt from John. If the facts proved on the trial will 
justify this construction, then the case is clear of any question 
under the Statute of Frauds ; it was no promise to pay the debt 
of another, but to pay his own debt. But, in our view, it is clear, 
this was not the real transaction between the parties, but it was 
in effect and purpose a contract by the defendant to guaranty, or 
become responsible for the payment to the plaintiff of one-half 
his debt against John Adams ; that the defendant's liability to 
pay depended upon the continued existence of John Adams'a 
debt, and if John Adams himself paid his full debt to the plain- 
tiff, it would extinguish all claim of the plaintiff against the 
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defendant ; and if the defendant, under his contract with plain- 
tiff, had paid him one-half the amount of John's debt, it would 
operate to prevent the plaintiff from collecting of John more than 
the half remaining unpaid. 

The defendant's promise to the plaintiff was, therefore, a 
promise to pay a pre-existing, and still subsisting, debt of another, 
founded upon the consideration of the plaintiff's retainer, by the 
defendant, as his counsel in his own personal matters ; which we 
regard as sufficient to sustain the contract, if it had been in 
writing. 

The question, whether the defendant's promise was valid with- 
out writing, opens the door to an examination to an almost end- 
less extent, of judicial discussion and determination, both in Eng- 
land and this country, and we can hardly hope to do more than 
to add another decision to the long line, which may serve to per- 
plex future explorers into the true meaning of this section of this 
ancient statute. There are some things that have always been 
undisputed in all the cases arising under it ; one is, that the pro- 
mise must be supported by a valid consideration. This was so 
before the statute, and the statute added the further requirement 
that the promise should be in writing. In the case of a promise 
to pay a pre-existing debt of another, it has always been held 
that there must be a new or further consideration to support it; 
that the original consideration upon which the debt rested was 
not enough, and could not be used to support the new promise. 

But it was never considered necessary that the new considera- 
tion should be one that was beneficial to the promissor, in order to 
make his promise binding, if in writing ; if it was,- or might be, 
detrimental to the promissee, it was enough, like forbearance of 
his debt. So too, the promises mentioned in this section of the 
statute, are those of suretyship, or guaranty for the debt of 
another, which still subsists against him ; for if the effect of the 
new promise or contract be to discharge the original debt, the 
promissor becomes the sole debtor, and there is no debt of another 
to which his promise is collateral, therefore such promise is not 
within the purpose and spirit of the statute, and need not be in 
writing. In the present case, as before said, we regard the de- 
fendant's promise as one for the payment of a pre-existing and 
still subsisting debt of another, and therefore within the terms 
of the statute ; still it does not follow that he is not bound by it, 
though not in writing, for it is well established that a parol pro- 
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mise to pay the debt of another, which still subsists in full force 
against him, in favor of another, may be binding upon such 
promissor. 

This statement seems to be almost a direct contradiction of the 
express language of the statute ; but it is established by repeated 
decisions in England, in the American courts generally, and by 
several decisions in this state. The decisions are contradictory 
enough, as to what is necessary in order to make such a promise 
binding, but all agree that there may be a state of facts which 
will make it so. What is that state of facts which will take a 
parol promise to pay the still subsisting debt of another out of 
the statute? and do the facts of the plaintiff's case make it one 
of that class ? Many attempts have been made by different judges 
and law writers, to lay down a precise rule or definition by which 
it could be at once determined, whether such promise was or was 
not within the statute, but the rules have given rise to the same 
conflict of debate and decision which attended the original rule 
of the statute itself. In an early decision in this country, Leon- 
ard vs. Vredenburgh, 8 Johns. 29, Chancellor Kent, then Chief 
Justice, divided the cases under this section of the Statute of 
Frauds into three classes. His third class, in which the plaintiff 
claims to include his case, is as follows : " Where the promise to 
pay the debt of another arises out of some new consideration of 
benefit or harm moving between the newly-contracting parties. 
This class he says are not included within the statute. The very 
general language in which this rule is laid down, and the great 
authority given to it by the high character of its author, induced 
many decisions in this country which were directly in the teeth 
of the statute, in both its letter and spirit. Indeed, at one 
period the decisions seemed to go the extent of holding, that if 
the new promise was supported by an adequate legal considera- 
tion, it was not within the statute, which was just equivalent to 
denying the statute any force whatever. In Farley vs. Cleveland, 
4 Cow. 432, Ch. J. Savage attempted an improvement on this 
definition, so as to make it more precise and accurate. Speaking 
of Chancellor Kent's third class, he says : « in all these cases 
founded on a new and original consideration of benefit to the 
defendant, or harm to the plaintiff, moving to the party making 
the promise, either from the plaintiff or original debtor, the sub- 
sisting liability of the original debtor is no objection to a re- 
covery." In a very recent case in the same state in the Court of 
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Appeals, this subject received great consideration : Mallory vs. 
G-illett, 21 N. Y. Rep. 412. The plaintiff had made repairs to 
the amount of $125, upon a canal-boat belonging to one Haines, 
and had the boat in his possession, under his lien for the repairs, 
and refused to surrender the boat until the amount due him for 
the repairs was paid. In consideration that the plaintiff would 
deliver up the boat to Haines, the defendant promised by parol, 
to pay the plaintiff for the repairs made on the boat. The action 
was brought on this promise, and the defendant claimed he was 
not bound, because his promise was not in writing. Five of the 
judges held the promise not binding, because not in writing, while 
the other three held, that under the decisions in that state, fol- 
lowing the rule laid down by Chancellor Kent, the promise of 
the defendant was not within the statute, and that the defendant 
was legally bound. The majority held the defendant's promise 
to be not binding without writing, because the consideration for 
it (the surrender of plaintiff's lien on the boat) was to Haines his 
debtor, and so was not one that inured to the advantage of the 
defendant. The majority opinion was delivered by Comstock, 
0. J., and contains a most able and exhaustive examination of 
the cases on this branch of the statute. 

He endeavors also to reduce the promises for the debts or 
defaults of others, which are, or are not, within the statute, to 
classes. Among those not within the statute, he brings the fol- 
lowing : — " Where, although the debt remains, the promise is 
founded on a new consideration, which moves to the promissor. 
This consideration may come from the debtor — as when he puts 
a fund into the hands of the promissee, either by absolute transfer, 
or upon a trust to pay the debt, — or it may be in his hands 
charged with the debt as a prior lien, as in the case of Williams 
vs. Leper, and many others. So the consideration may originate 
in a new and independent dealing between the promissor and cre- 
ditor, the undertaking to answer for the debt of another being 
one of the incidents of that dealing. Thus A., for any compen- 
sation agreed on between him and B., may undertake that C. 
shall pay his debt to B." In this opinion Ch. J. Comstock endea- 
vors to show, that both upon principle and by a great majority 
of adjudged cases in New York, and elsewhere, where a creditor 
has a security of any sort in his hands for the payment of his 
debt, and surrenders it to his debtor upon the promise of a third 
person to pay his debt, such promise is within the statute, and 
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not binding unless made by writing ; but if such security be sur- 
rendered to the party making the promise, for his own benefit and 
advantage, the promise, though by parol, is not within the statute, 
and binds the promissor. Though there are adjudged cases to the 
contrary, it is shown clearly, as we think, that by the great 
majority of decisions, these conclusions of the majority of the 
court are fully sustained. But wherein consists the difference 
in the two cases, so that in one the parol promise is binding, 
and not in the other ? The promise in both is to pay the debt of 
another, for which he still continues liable. The surrender of the 
security is equally a detriment to the creditor in both cases, and 
in either case forms an ample consideration for the new promise, 
if in writing. An examination of some of the cases will, we 
believe, develop the reason, and the true principle upon which the 
distinction is made. It has been often decided, that where the 
purchaser of property promises to pay the price to a creditor of 
the vendor, such promise is binding, though not in writing, and 
the vendor still remains liable for the debt : Barber vs. Buclclin, 
2 Denio 45 ; Dearborn vs. Barks, 5 Green]. 81 ; Farley vs. 
Cleveland, 4 Gqw. 432, are samples of this class of cases. In 
some of these cases it is said, the promise is not within the stat- 
ute, because in substance it is a promise to pay the promissor's 
own debt for the purchased property, and that although the ful- 
filment of his promise to pay his own debt, has the effect to pay 
the debt of another, it does not bring his promise within the 
statute, as this effect is incidental, and not the principal object 
and purpose of the promise. And where a debtor transfers funds 
or property to another for the purpose of paying his debt, and 
the person thus holding the debtor's funds or property promises 
the creditor to pay his debt, such promise is held good, though 
not in writing. This was held in this state in Wait vs. Wait, 28 
Vt. 350, and has also been decided in a subsequent case in Rut- 
land county not yet reported, and many cases in other states sup- 
port the same doctrine. We apprehend the true principle why 
the promise to the creditor is valid without writing, is the same 
in both these classes of cases. In both, the party making the 
promise, holds the funds of the debtor for the purpose of paying 
his debt, and as between him and the debtor, it is his duty to pay 
the debt, so that when he promises the creditor to pay it, in sub- 
stance he promises to pay his own debt, and not that of another ; 
and though the debtor still remains liable for the debt, his real 
Vol. XIII.— 30 
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relation is rather that of a surety for the party whose duty it is, 
and who has promised to pay his deht, than of a principal for 
whom the other has become surety or guarantor. He holds a 
fund in trust, under a duty to pay it to the creditor, and he makes 
an express promise to perform it. In such case, it is no violation 
of the spirit of the statute, to hold such promise an original one, 
and not necessary to be in writing. The cases which decide that 
where a creditor holds a security for his debt, and surrenders it 
to a third person, for his own benefit, upon his promise to be 
answerable for the debt, stand really upon the same substantial 
principle. The early case of Williams vs. Leper, 3 Burr. 1886, 
is the starting-point of all this class of cases, and the decision 
seems to be put exactly on this ground. 

Taylor was the tenant of the plaintiff, and in arrear for his 
rent ; he was insolvent, and conveyed all his effects for the bene- 
fit of his creditors; they employed Leper the defendant as a 
broker to sell them, and he advertised them for sale. On the 
morning of the sale the plaintiff came to the house to distrain 
the goods for his unpaid rent, whereupon the defendant promised 
the plaintiff if he would not distrain he would pay the rent due 
him. The plaintiff desisted from distraining, and allowed the 
defendant to sell the goods. It was held by the court, that his 
promise to pay the plaintiff was valid, though not in writings 
Lord Mansfield said : " The res gestae would entitle the plaintiff 
to his action against the defendant. The goods are the fund ; 
Leper was a trustee for all the creditors, and was obliged to pay 
the landlord, who had the prior lien." The decision went clearly 
upon the ground, that as the plaintiff had the prior lien on the 
goods for the payment of his rents, and surrendered it to the 
defendant on his promise to pay the rent, it became a trust in his 
hands for the payment of the plaintiff's debt, and his promise 
was not that of a surety or guarantor for Taylor, but for the per- 
formance of his own duty. This case was followed by Castling 
vs. Aubert, 2 East 325. The plaintiff was under liabilities for 
one Grayson, and held certain policies of insurance as security 
therefor. The defendant was the agent of Grayson for the man- 
agement of his insurance affairs, and, a loss having happened, the 
defendant needed the policies in order to get the money, and 
applied to the plaintiff to surrender them to him, which the 
plaintiff did upon the defendant's promise to pay the acceptances 
for which the plaintiff was liable. This promise was not in wri- 
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ting. It was claimed that under the Statute of Frauds, the pro- 
mise was not binding, but the court held that it was, and said 
it was rather a purchase of the securities which the plaintiff held 
in his hands, and that the defendant had in contemplation not 
principally the discharge of Grayson, but the discharge of him- 
self. Edwards vs. Kelly, 6 M. & S. 204, and many other Eng- 
lish cases, follow in the same line of decision, and the substance 
of all of them is, that in such case the party making the promise 
is liable, because by the arrangement he becomes the holder of a 
fund or security which was appropriated to the payment of the 
debt, and clothed with a duty or trust in respect thereto, which 
the law will enforce in favor of the party to whom the promise is 
made. In all this class of cases the promise is upon a new con- 
sideration which moves to the promissor, and, therefore, they come 
within all the definitions or rules before mentioned ; but is it true 
that in every case where there is a new consideration moving to 
the promissor, the promise to pay the debt of another is good, 
without writing ? Especially, is the statement quoted before from 
Ch. J. Comstock, « that A., for any compensation agreed on 
between him and B., may undertake that C. shall pay his debt to 
B., good without writing ?" That is the precise proposition the 
plaintiff claims to sustain in this case, and the case put by him in 
argument, of a parol promise to pay, or to guaranty the payment 
of a debt of another for a hundred or a thousand dollars, in con- 
sideration of ten dollars paid the promissor by the creditor, illus- 
trates the proposition exactly. It is a new consideration moving 
between the newly-contracting parties, and for the benefit of the 
party making the promise, and hence clearly within the terms of 
the rule. But we have found no case among the multitude on the 
subject, which supports the proposition to this extent; and where 
the promise is a mere contract of guaranty, we think it comes 
within the statute, though a distinct consideration therefor be 
paid directly to the party making the promise. 

The subject is well illustrated by the decisions in the case of 
factors selling goods under a del credere commission, where the 
agreement is by parol. It was at one time held, that the factor's 
agreement to guaranty his sales, was not binding unless in writ- 
ing ; that it was a promise within the Statute of Frauds. But 
the contrary is now firmly established both in England and this 
country: Couturier vs. Hastie et ah, 16 Eng. L. & Eq. 562; 
Wolff vs. Koppel, 5 Hill 458 ; Swan vs. Nesmith, 7 Pick, 220. 
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If it be true that a new consideration moving directly between 
the parties, and to the promissor, is sufficient to sustain a verbal 
promise to pay the debt of another, it would seem there never 
could have been any question about the Statute of Frauds, for 
the payment of the additional per cent, for the guaranty would 
always have been sufficient. But the cases which hold the factor 
bound by his verbal agreement are placed upon no such basis. 
In the case from 5th Hill, Cowen, J., says : " The implied pro- 
mise of the factor is merely that he will sell to persons in good 
credit at the time, and in order to charge him negligence must 
be shown. He takes an additional commission, however, and adds 
to his obligation that he will make no sales except to persons 
absolutely solvent ; in legal effect, that he will be liable for the 
loss which his conduct may bring upon the plaintiff, without the 
onus of proving negligence. The merchant holds the goods, and 
will not part with them to the factor without this extraordinary 
stipulation, and a commission is paid to him for entering into it. 
What is this after all but another form of selling the goods ? Its 
consequences are the same in substance. Instead of paying cash, 
the factor prefers to contract a debt or a duty which obliges him 
to see the money paid. The debt or duty is his own, and arises 
from an adequate consideration." Baron Parke, in the English 
case cited, upholds the parol promise of the factor upon substan- 
tially the same ground with Judge Cowen, and he adds: "Doubt- 
less, if they had for a per centage guaranteed the debt owing, or 
performance of the contract by the vendee, being totally uncon- 
nected with the sale, they would not be liable without a note in 
writing signed by them ; but being the agents to negotiate the 
sale, the commission is paid in respect to that employment." 
This is a clear denial of the proposition, that a new consideration 
moving from the creditor to the guarantor takes the guaranty out 
of the statute, and all the cases proceed upon the ground, that 
the factor's promise in such case stands, upon the consideration 
of his own duty and obligation, growing out of his employment. 
In the case of Anderson vs. Davis, 9 Vt. 136, Lamb had con- 
tracted to erect a building for the defendant, and had partially 
completed it when he was taken sick, and the work ceased. The 
plaintiff had worked for Lamb on the building, and, in considera- 
tion that the plaintiff would go on and complete the building, the 
defendant promised to pay him for his future services, and also 
for his previous labor. It was held that this promise to pay for 
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the previous labor, done for Lamb, was not binding, not being in 
■writing. It was conceded, that the consideration was sufficient 
to sustain the promise, provided it had been in writing. But 
here was a new consideration moving from the promissee to 
the promissor. In Loomis vs. Netohall, 15 Pick. 159, the plaintiff 
had boarded the defendant's son, for which the son was liable ; 
and in consideration that the plaintiff would continue to board 
the son, the defendant promised the plaintiff to pay him for 
both the past and future board. It was held that the promise to 
pay for the debt of the son for the past board was within the 
statute, and therefore not binding. In this case also it was con- 
ceded by the court that the consideration was ample to sustain the 
promise for the whole, if it had been in writing. This was a case 
of a new consideration between the parties, the furnishing future 
supplies to the son at the defendant's request. The court further 
decided in this case, that although the defendant's promise to pay 
for the future supplies would be good without writing, still as the 
contract was entire and not binding for the debt already accrued, 
it was invalid also for the future. In the case of an illegal con- 
tract, or one founded on ah illegal consideration, this was un- 
doubtedly correct, but parol contracts or promises within the 
Statute of Frauds are not illegal or void ; the statute simply 
takes away the right to enforce them by suit. This was held 
differently in Anderson vs. Davis, and rightly, as we think. 

These cases are cited to show that it is not true that in every 
case where the new promise is founded upon a new consideration 
moving wholly between the parties to the guaranty, the promise 
is taken out of the statute. It depends upon the transaction 
itself, the general object and purpose, or, as Lord Mansfield 
expressed it, on the res gestce. If the leading purpose and object 
be to guaranty, or become responsible for the payment of a third 
person's debt, then the promise is within the statute although it 
may be founded upon a consideration directly between the parties. 
It is almost impossible to imagine a case where a promise to pay 
the debt of another, for which he remains liable, upon a considera- 
tion moving wholly from the creditor and in which the debtor has 
no concern ; where the leading object and purpose can be any 
other than to make the promissor the surety or guarantor of the 
debt. In such case no duty or obligation is imposed on the pro- 
missor as between him and the debtor ; his obligation is wholly to 
the creditor, and rests entirely upon his promise or contract with 
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him. It is scarcely reasonable to suppose one would part with a 
consideration belonging wholly to himself, where the value was 
equal to the amount of a debt due him from another, even to 
obtain the promise of a third person to pay it. If the considera- 
tion for the promise is much less in value than the amount of the 
debt, it would afford a strong presumption that reliance was 
placed to some extent upon the chances that the debtor would 
pay it himself, and therefore the promissor not be called upon at 
all upon his undertaking. But the strong reason given why it is 
not a guaranty and a collateral promise is, that it should be 
treated as a purchase of the consideration, and when payment is 
made it is really paying for property purchased, or whatever else 
the consideration may be. But if so, then when he has made the 
payment he has only paid for what he received of the creditor, 
and the debt is just as much due as before, and may be collected 
by the creditor of the debtor, and neither would payment of the 
original debt by the debtor afford any protection to the party 
making the new promise from paying for what he has purchased 
of the creditor. But if the parties in entering into the new con- 
tract really contemplate a sale of property from one to the other, 
or the performance of services by one for the other for a stipu- 
lated price to be paid, it is scarcely comprehensible why the con- 
tract should assume the form of a promise to pay the debt of 
another, and especially where the amount of such debt is unknown 
and unliquidated. As stated earlier in this opinion, if this was 
the real transaction it would have nothing to do with the statute, 
because really it would have nothing to do with the debt of 
another. But in such case the purpose and intent is clear to 
enter into a contract to guaranty or answer for the debt of 
another, and what is paid or done as a consideration is for that 
purpose simply, and to call it a purchase and sale is a simple 
perversion of those terms. If the real substance of the promise 
be to perform some duty or obligation of the party making the 
promise, it is not within the statute, though in form it is a 
promise to pay another's debt, and the result of its performance 
may effect the payment of the debt of another. And we believe 
it will be found that in all the cases now regarded as sound, where 
it has been held that a parol promise to pay the debt of another 
is binding, the promissor held in his hands funds, securities, or 
property of the debtor, devoted to the payment of the debt, and 
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his promise to pay attaches upon his ohligation or duty, growing 
out of the receipt of such fund- 
In support of these, views we refer further to Nelson vs. Boyn- 
ont, 3 Met. 396, Kingsley vs. Baleom, 4 Barb. 131, and Browne 
on Statute of Frauds, ch. 10. In the present case we regard the 
defendant's promise as essentially a contract of guaranty of one- 
half the amount of John Adams's debt, and though founded upon 
a sufficient consideration moving directly to the defendant, it was 
a promise within the statute, and not being in writing, not en- 
forceable at law. Where a promise to pay the debt of another is 
founded upon the consideration of property sold by the debtor to 
the promissor, to be paid for to his creditor, if payment is not 
made accordingly, and the debtor is compelled to pay his debt, he 
is entitled to have pay for his property sold. If he places pro- 
perty or funds in the hands of another to pay his debt, and it is 
not done, he is entitled to his property again. If a creditor 
holds securities of his debtor of any sort for the payment of his 
debt, and surrenders them to a third person upon his promise to 
pay the debt, and he fails to do so, and the debtor pays his own 
debt, he is entitled to have his securities returned to him, or 
applied for his benefit. In this case the defendant received 
nothing, and held nothing in his hands, for the payment of John 
Adams's debt. If John Adams paid the debt to the plaintiff, the 
defendant was under no liability to either of them for anything 
he had received. His obligation to the plaintiff began with, and 
rested solely upon his promise. It is a naked promise to pay the 
debt of another, and within the statute, if one can be, where it is 
founded on a new consideration moving to the promissor, which we 
have tried to show may be the case. It is claimed that several 
decisions in this state support the plaintiff's right to recover in 
this case, and it is true that in some of our cases the same gene- 
ral language is used that has already been referred to; that when 
the promise is founded upon a new consideration moving between 
the parties, it is not within the statute ; but an examination of 
the cases, we believe, will show them all to have been correctly 
decided, even in the view we have taken of the principle govern- 
ing such cases. French vs. Thompson, 6 Vt. 54 : The plaintiff 
had been guardian of one Hurlbut, and held securities and pro- 
perty belonging to his ward. He resigned his guardianship, and 
the defendant was appointed guardian in his place. The defend- 
ant promised the plaintiff, that if he would deliver to him the 



472 FULLAM vs. ADAMS. 

securities and property of his ward, he the defendant would pay 
the plaintiff's account for his payments and expenditures while 
acting as guardian. The promise, though not in writing, was 
held good. Lampson vs. Hobart, 28 Vt. 697 : The plaintiff and 
defendant were creditors of the same debtor. The plaintiff was 
about to attach the debtor's property, when the defendant pro- 
mised, that if the plaintiff would desist making his attachment, 
and allow the defendant to attach the property upon his debt, he 
would pay the plaintiff's debt. The plaintiff thereupon desisted, 
and allowed the defendant to take the debtor's property. The 
court treated this as a case where the plaintiff had obtained a 
security for his debt, and in consideration of its surrender to the 
defendant, he made the promise. The promise was held binding, 
though not in writing. If there was any error in the case, it was 
in treating the plaintiff as having already obtained a security on 
the property, but that does not vary the principle of the decision. 
Cross vs. Richardson, 30 Vt. 641 : The plaintiff had an attach- 
ment on certain logs of his debtor Brown, and had trusteed certain 
debtors of Brown. In consideration that the plaintiff would 
release his attachment on the logs, and release the trustees, so that 
the defendant could bid off the logs at a sheriff's sale, and have 
them sawed by the trustees, he promised the plaintiff to pay him 
$100 on Brown's debt. This promise was held good, though by 
parol merely. 

Templeton vs. Bascom, 33 Vt. 132 : The plaintiff had a debt 
against the defendant's father, who had died, leaving ample pro- 
perty for the payment of his debts. The defendant was the sole 
heir to his father's estate, and all the property was in his hands. 
In consideration that the plaintiff would not proceed to take out 
administration, and enforce payment of his debt out of the 
estate, the defendant promised to pay it. This was held not 
within the statute, though by parol. In this case the plaintiff not 
only relinquished his right, in favor of the defendant, to the funds 
in his hands, to which he had the right to look for payment, but 
his omission to proceed against them operated as a discharge of 
the debt itself. 

But in all these cases the plaintiff surrendered, and the defend- 
ant received, a fund or a security charged with the payment of 
the plaintiff's debt, and all come within the class of Williams vs. 
Leper and Castling vs. Aubert, and upon the same ground with 
those were properly held not to fall within the statute. We know 



FULLAM vs. ADAMS. 473 

of no case in this state where the parol promise of one to pay 
the debt of another, has been upheld upon any other considera- 
tion than the receipt of some fund or other security, either from 
the debtor or creditor, charged with the payment of the debt, so 
that a trust or duty was created thereby to pay the debt, and so 
that in making the payment of the debt he was really fulfilling 
an obligation of his own. When carried further than this, the 
statute is really repealed. If it be true, that "A., for any com- 
pensation agreed on between him and B., may undertake that C. 
shall pay his debt to B.," as laid down by Ch. J. CoMSTOCK, and 
such promises held good without writing, then truly the Statute 
of Frauds, and its labor, have been in vain. If parol evidence 
can be made sufficient to charge one man with the payment of 
another's debt, however large, by proving a promise, and a con 
sideration of a pepper-corn, or a day's work, or some other of 
equal value, every beneficial purpose of the statute is gone. No 
better scheme could have been devised before the days of the 
statute of the 29th of Charles the 2d, to establish a claim against 
a man by false testimony, than this would be. The statute was 
passed by reason of the strong temptation to make others re- 
sponsible for the debts of irresponsible and insolvent debtors, and 
the facility afforded by the testimony of corrupt witnesses to 
establish such contracts, if allowed to be proved by verbal testi- 
mony ; hence, the evidence of any such promise by a third party 
was required to be in writing. But if the statute can be avoided 
by finding a corrupt M'itness to swear to such promise, and in 
addition to anything paid or done which in law could constitute a 
consideration to the party himself, the use for such witnesses is 
by no means at an end. The decisions have gone quite far 
enough, in holding such parol promises binding when made upon 
the consideration of having received, or holding the debtor's 
funds or property for that purpose. 

The judgment, which was for the plaintiff in the County 
Court, is reversed, and a new trial granted. 

The foregoing opinion, which seems ness and singleness of point and pur- 

(o us one of great importance and value pose, we have studied with more interest 

to the profession, as well on account and attention, and with a more exten- 

of its originality of view and thorough- sive comparison with the decided cases, 

ness of research and fulness of illus- hoth English and American, than it is 

tration in regard to a complicated and always in our power to do. We should, 

difficult question, as for its great clear- before this decision, have felt some 
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hesitation whether the main proposition 
upon which the argument of the case 
turns, be not stated in too unqualified 
terms. Unless that be so, the case 
must work a wonderful revolution, and 
introduce an astonishing degree of sim- 
plicity into what has hitherto been re- 
garded as one of great difficulty and 
perplexity. The cardinal proposition 
of the case seems to be "that in all the 
cases now regarded as sound, where it 
has been held that a parol promise to 
pay the debt of another is binding, the 
promissor held in his hands funds, se- 
curities, or property of the debtor, de- 
voted to the payment of the debt, and 
his promise to pay attaches upon the 
obligation or duty, growing out of the 
receipt of such fund." This, we sup- 
pose, is intended to embrace only such 
promises as cover the payment of the 
still subsisting debt of another. For 
there is no question that the sale of the 
debt of another, or any arrangement 
whereby the debt of another becomes ex- 
tinguished, may form the basis or con- 
sideration for a promise of the payment 
of the debt thus sold or extinguished, 
and which promise will be entirely valid, 
although not in writing. This is held 
in a very large number of cases, both 
English and American, collected in 
Browne's Stat. Frauds, \ 193, n. 1 
Goodman vs. Chase, 1 B. & Ad. 297 
Bird vs. Gammon, 3 Bing. N. C. 883 
Butcher vs. Steuart, 11 M. & W. 857 
Curtis vs. Brown, 5 Cush. 492, by Shaw. 
C. J. ; Anderson vs. Davis, 9 Vt. R. 136 
Templetons vs. Bascom, 33 Vt. R. 132, 
and numerous others. 

But the proposition of the learned 
judge is clearly intended to embrace 
only cases where the debt of the ori- 
ginal contractor still continues, as a 
subsisting obligation. And in this 
class of cases some judges have claimed 
that the new contract for the payment 
of a still subsisting debt of another, 



must always come within the statute. 
And there is great plausibility in this 
view since the terms of the statute are 
" to charge the defendant upon any 
special promise to answer for the debt, 
default, or miscarriage of another per- 
son ;" thus apparently including all 
cases of that class; but there are, 
nevertheless, some cases, where the 
original debt is still subsisting, that a 
promise to pay the debt, or a specified 
portion of it, has been held not to come 
within the statute. Thus, a promise to 
one's creditor to pay his debt to another 
person, is held not to fall within the 
statute, although a promise to pay the 
debt of another, because not made to 
the party to whom the debt is owing : 
Eastwood vs. Kenyon, 11 Ad. & Ellis 
438. So also there is a very numerous 
class of cases where the promissor as- 
sumes the payment of a subsisting debt 
of another, by a promise made directly 
to the creditor to whom the debt is due, 
and the promise is not considered to 
fall within the statute, because it is 
made upon the waiver of a lien or se- 
curity for the debt, or such a lien or 
security about to be effected, and where 
the waiver enures for the benefit of the 
promissor : Williams vs. Leper, 3 Burr. 
1886 ; Castling vs. Nubert, 2 East 325 ; 
Edwards vs. Kelly, 6 M. & S. 204; 
Allen vs. Thompson, 10 N. H. 32; 
Lampson vs. Hobart, 28 Vt. R. 700. 
This class of cases is regarded as a vir- 
tual purchasing the lien or security, 
and the promise as a payment for the 
lien or security, and not a mere 
undertaking for the debt of another. 
Hence, although the lien or security be 
perfected, and expressly waived, and 
the debt thereby lost to the creditor, 
the promise of payment will not be 
valid without writing, unless the secu- 
rity thus waived or abandoned shall 
have enured to the benefit of the pro- 
missor. This distinction is very care- 
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fully defined by Shaw, C. J., in Nelson 
vs. Boynton, 3 Met. 396. The same 
rule seems to be recognised in Tomlin- 
son vs. Gell, 6 Ad. & Ellis 564, Patte- 
son, J. : " The cases on that point are 
where something has been given up by 
the plaintiff and acquired by the party 
making the promise, as the security of 
goods for a debt." See, also, Gull vs. 
Lindsay, 4 Wels., Hurlst. & G. 45. 
But some of the English cases intimate 
a doubt, whether such a transaction is 
within the statute, even although no 
benefit enures to the promissor from 
the new contract or arrangement : Ma- 
crory vs. Scott, 5 W., H. & G. 907. 
But it seems agreed on all hands, that 
where an adequate benefit accrues to 
the new promissor, it is not material, 
whether it spring from the original 
debtor or the creditor; all of which 
seems to favor the view maintained by 
the learned judge in the principal case, 
thus making the question, whether 
within the statute or not, to turn upon 
the nature of the consideration rather 
than that of the promise. And we 
have been surprised at the very large 
proportion of the cases, under this 
phase of the question, which will rea- 
dily range themselves under the leading 
proposition already quoted from the 
opinion. 

1. We therefore conclude, without 
hesitation, that the converse of the 
proposition stated by the learned judge 
is clearly maintainable, both upon prin- 
ciple and the decided cases: i. e., that 
wherever the new promissor holds in 
his hands, or control, any fund, secu- 
rity, or indemnity, that, to the extent 
of that indemnity, his promise to pay 
money to another, although in payment 
of the subsisting debt of a third person, 
is an original undertaking, and so not 
within the established construction of 
the Statute of Frauds. And when the 
party thus assuming to pay the debt of 
another represents himself to the cre- 



ditor as being indemnified, or, for any 
other reason, as acting on his own be- 
half, and not as surety for the original 
debtor, he is estopped by such repre- 
sentation and bound by his undertaking, 
although not in writing. 

ffhis point will be fully illustrated 
by the matter of suretyship. In every 
case of mere naked suretyship the pro- 
mise must be in writing to become 
binding. But where the party assum- 
ing a nominal suretyship is in fact in- 
demnified by the principal, he becomes 
thus far a principal, and bound, as 
such, to indemnify his co-sureties to 
the extent of such indemnification, and 
it is the same whether he retain his in- 
demnity or afterwards surrender it to 
the principal. For having once as- 
sumed the position of a principal to- 
wards the co-sureties, he cannot exone- 
rate himself from the obligation of that 
position except by the consent of such 
co-sureties. And one who is, in fact, a 
co-surety, may assume only the position 
of surety for the other sureties, and all 
this may be proved without writing ; 
and upon such proof a co-surety will be 
compelled to stand as principal, although 
in fact but a surety, and although his 
promise of full indemnity to the other 
sureties be not in writing : Craythorne 
vs. Swinburne, 14 Vesey 160; Pende- 
bury vs. Walker, 4 Y. & C. 424 ; Keith 
vs. Goodwin, 31 Vt. R. 268 ; Moore vs. 
Isley, 2 Dev. & Batt. 372. 

It has sometimes been attempted to 
infer, that because contracts of in- 
demnity are valid without writing, if 
absolute and unconditional, therefore 
all such contracts were not within the 
statute : Batlet, J., in Thomas vs. 
.Cook, 8 B. & Cr. 728. But this propo- 
sition is not maintainable, since it might 
be made to embrace all contracts for the 
debt or default of another, and thus 
virtually repeal the statute : Denman, 
C. J., in Green vs. Cresswell, 10 Ad. & 
Ellis 453. But all contracts of indem- 
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nity against loss for assuming responsi- 
bility for another are binding, although 
not in writing, where the party making 
them acts for himself and consents to 
become primarily responsible : Harrison 
vs. Sawtel, 10 Johns. 242; Chapin vs. 
Merrill, 4 Wend. 657. But see Kingsley 
vs. Balcome, 4 Barb. 131. That will 
always be the case when no other party 
is responsible, as where, upon dis- 
charging an action of tort, a third 
party promises to pay a definite sum 
as damages, or as damages and costs 
in the action : Bead vs. Nash, 1 Wils. 
305. So, also, a promise to indemnify 
one for resisting a claim of tithe, in 
order to try the right, is an original 
and not a collateral promise, for the 
same reason : Adams vs. Dansey, 6 
Bing. 506 ; and in the very latest case 
in the English courts, where the ques- 
tion of an indemnifying promise is con- 
sidered, Cripps vs. Hartnoll, Exche- 
quer Chamber, 1864, 10 Jur. N. S. 200, 
reversing s. c. 8 Jur. N. S. 1010, it 
was decided, that a promise to indem- 
nify one for becoming bail for a person 
charged with crime, without communi- 
cation with the principal, is an original 
and not a collateral undertaking, inas- 
much as no contract or privity existed 
in a criminal case so circumstanced, 
between the accused and his bail. And 
it seems fairly deducible from this de- 
cision, that in all analogous cases, both 
civil and criminal, the party upon whose 
credit the bail is entered will be pri- 
marily liable, without writing, unless 
the principal is also held responsible 
by the bail. Thus, the case of Green 
vs. Cresswell, 10 Ad. & Ellis 453, is 
virtually overruled, since the implied 
promise of indemnity on the part of the 
principal will not attach except by his 
consent. Hence we conclude : 

2. That although the consideration 
of a promise, as that the party is fully 
indemnified, may be important, and 
even decisive, in many cases, that the 
promise was made as principal and not 



as surety, and that it is therefore ori- 
ginal and not collateral, as is argued 
with great force and justice in the 
principal case, it may not be equally 
clear, that every case of a promise to 
pay money, which goes in discbarge 
of the subsisting debt of another, is 
within the statute, unless the party 
making it were fully indemnified. So 
that while the converse of the proposi- 
tion maintained in the principal case 
is most unquestionable, the proposition 
itself is less so. 

Some writers of great weight claim 
that the consideration of the promise is 
never to be regarded as at all decisive, 
in determining whether the contract is 
original or collateral. Williams, J., 
in the late case of Fitzgerald vs. Dress- 
ier, 5 C. B. N. S. 885, 7 C. B. N. S. 374, 
5 Jur. N. S. 598, said : " The test whe- 
ther within the statute never can be 
what the consideration is: 1 Wms. 
Saund. 211 e, n. i. There must be a 
new contract to take it out of the sta- 
tute." And it seems now to be gene- 
rally regarded as chiefly decisive, in 
regard to a promise to pay money 
which goes in discharge of the subsist- 
ing debt or duty of another, whether 
within the statute or not, that it is 
made and accepted by the creditor as 
an original undertaking, and not merely 
as subsidiary to that of another. Thus : 

3. In all cases where the original 
contractor is an infant, unless the con- 
tract be for necessaries, as he is not 
legally liable to an action upon the 
contract, any promise of indemnity to 
one becoming surety, and equally the 
undertaking of any for the performance 
of the contract by the infant, may pro- 
perly enough be regarded as an original 
undertaking, since no other party is 
legally responsible for the same under- 
taking: Chapin vs. Lapham, 20 Pick. 
B. 467. Shaw, C. J., here says : " One 
distinction * * is well settled, that when 
the party making the promise is alone 
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liable, or when * * the whole credit, is 
given to him, it is an original and not 
a collateral promise." So also, where, 
for any reason, a new party consents 
to assume a portion or the whole of a 
subsisting contract or undertaking, 
either on account of his own interest 
in having it carried forward, and the 
inability of the original contractor to 
do so, or for any other sufficient con- 
sideration, his promise to pay money 
will be treated as original, notwith- 
standing the original contract, for some 
purposes, may still be regarded as a 
subsisting one. This point is very fully 
discussed by Shaw, C. J., in Nelson vs. 
Boynton, supra. .The true test seems 
to be, in cases of this character, whether 
the new party is acting as an original 
party, so far as the new contract is 
concerned, or whether it is done merely 
in aid of the original contractor : Sin- 
clair vs. Richardson, 12 Vt. R. 33 ; Fell 
on Guaranties, ch. 2, J 16. The test 
here proposed is thus stated by the 
learned author : " It is only necessary to 
inquire to whom it was understood, be- 
tween the parties, that the * * * creditor 
should look for payment, in the first 
instance." This, it seems to us, may 
be taken as the most decisive definition, 
in regard to this whole class of cases. 
It is not precisely determinable upon 
the inquiry, to whom the credit was 
given, which has been regarded, in a 
very large number of cases, as decisive, 
that the undertaking was original and 
not collateral : and so it must be con- 
sidered in the greatest number of cases 
of this class. For there are, unques- 
tionably, a good many cases, where the 
credit is given exclusively to some 
third person, who nevertheless assumes 
the position of a mere surety in the 
case, and where the principal debtor is 
expected, in the first instance, to make 
the payment, and if so, the party upon 
whose credit the debt was at first cre- 
ated, was all along known and under- 



stood, by the creditor, to be but a mere 
surety, and not to have assumed, to any 
extent, or for any purpose, the position 
or responsibility of a principal. In 
such cases the promise, or assurance, 
that the debt should be- paid, or that 
the, principal debtor should or would 
pay it, in whatever form it is given, is 
not valid as a ground of action, unless 
in writing. But where no credit, and 
no communication, and no expectation 
of payment exists, or has existed, in 
regard to the original party, who is in 
fact the principal in the transaction, 
the new party, who is in fact a surety, 
but consents to stand as principal, will 
be liable as such upon his contract, 
although not in writing. Thus, one 
who sells goods or performs labor may 
know that it is for the benefit of a 
party to whom he will not consent to 
give credit, or with whom he will not 
have any communication. If, then, it 
is understood that he deals exclusively 
with another, who thus consents to 
stand as principal, he will be liable as 
such, without, writing. 

There is also a broad distinction 
between contracts of an ancillary char- 
acter, whether they are executed or exe- 
cutory. An executed contract, which 
another proposes to assume, cannot 
fairly be regarded as original and 
binding, without writing, probably, un- 
less the original debt is extinguished, 
either directly, by the creditor taking 
the new contract in lieu of it, or else, 
indirectly, as argued in the principal 
case, by putting funds of some kind 
into the hands of the new promissor, 
which he is at liberty to apply to the 
payment of the original debt. In this 
mode the new party, thus secured or 
indemnified by the actual deposit of 
money or its equivalent, becomes him- 
self, to that extent, the principal. And 
equity will compel him to perform the 
trust thus created, although not evi- 
denced by writing. And his promise 
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to pay the debt or see it paid, or even 
that the original debtor will pay it, is, 
so far as the fund in his hands is con- 
cerned, a promise for his own debt, or 
duty, and not that of any other person. 
This is well Illustrated by Gold vs. 
Phillips, 10 Johns. 412; Olmstead vs. 
Greenly, 18 Johns. 12; Mallory vs. 
Gillett, 21 N. Y. Ct. App. 412. And 
the case of Alger vs. Scoville, 1 Gray 
391, which is the case of a promise by 
one debtor to his creditor to pay that 
creditor's debt to his creditors, may be 
regarded as resting more upon the same 
principle of trust, and security from the 
fund in his bauds, than upon the fact 
of the new promise not being made to 
the same creditor, according to the 
case of Eastwood vs. Kenyon, supra. 

But the case of executory contracts 
to pay money which shall enure in 
discharge of the subsisting liability of 
another, may be regarded as resting 
upon somewhat ditferent grounds. The 
new party may become the actual prin- 



cipal by the new arrangement, or he 
may be fully indemnified for assuming 
his obligation of principal as to the 
future executory part of the contract ; 
or the principal or original party may 
have become bankrupt, or insolvent, or 
insane, so as to be unable or incapable 
of superintending or furnishing the 
means to secure the further progress 
of the work. In such cases, if the new 
party be in fact the principal, as by 
security, or interest, or if he consent to 
act as the principal, on account, of the 
inability or incapacity of the real prin- 
cipal, by assuming to make the future 
payments in the first instance, he will 
ordinarily be held responsible, it is 
believed, without writing. So that, as 
to executory contracts, it becomes 
chiefly matter of fact, or of construc- 
tion, whether the new promissor in fact 
assumed the attitude of a principal, or 
stood as a mere surety for the perform- 
ance of another. I. F. R. 
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Where suit is brought by vendee to enforce an agreement for the sale of land, 
on a mortgage for two years, and there is no allegation that the vendee's circum- 
stances have changed since the making of the agreement, evidence is not admis- 
sible to show that the contemplated use of the land will destroy its value within 
two years, and that the mortgagor is otherwise unable to pay. 

An agreement for the purchase of land at the option of vendee, is not, after 
election by vendee and notice to vendor, so devoid of mutuality that it will not 
be enforced. 

Nor does the refusal of vendor to accept the consideration, destroy the mutu- 
ality, though it gives the vendee an opportunity to retract his election. 

The refusal of vendor's wife to join in the conveyance, and the consequent 
inability of vendee to give a mortgage on the unincumbered fee simple, does not 
permit vendor to withdraw from his agreement, if vendee waives the release of 
dower. 

The grant of equity powers to the courts of Pennsylvania does not interfere 



